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Current Topics. 


Counsel’s Note of County Court Judgment. 


A NoT infrequent source of embarrassment, both to counsel and 
the bench, in appeals from county courts to the Court of Appeal, 
is the absence of an adequate note of the judgment. In many 
cases the judgment leaves nothing to be desired in the way of 
clarity. and where it is reserved, or one side or the other has 
provided a shorthand writer, there is never any difficulty in 
following not only what the judge’s decision was, but also what 
were the reasons on which it was based. In a county court 
appeal on 3ist March (The Times, 2nd April), no note of the 
judgment of the learned county court judge was provided for 
the court. Scorr, L.J.. remarked that the court had been 
furnished with notes of the judgment which had been furnished 
by counsel in the case, and that that was a very proper procedure. 
He pointed out that it was the duty of counsel always to take a 
note of a judgment. If there was no other note, the note taken 
by one or both of the counsel, if they both took notes, should be 
available for the use of the Court of Appeal. The learned lord 
justice added that if the notes of counsel agreed it would not be 
necessary that both notes should be provided. but if they differed, 
counsel should endeavour to agfee on what the judge actually 
said. It is to be hoped that counsel operating in the county 
courts will take this homily to heart, for, although it is in no way 
a condition precedent to an appeal lying that the judge shall 
have taken a note or should have been asked under s. LO8 of the 
County Courts Act, 1934, to take a note, nevertheless the absence 
of a note is sometimes a serious impediment to the appeal being 
argued (see Wohlgemuth v. Coste [1899] 1 Q.B. 501). It is, of 
course. the duty of the party appealing, under Ord. 58, r. 20 (5), 
toapply to the judge for a signed copy of his note ** of any question 
of law raised before him, and of the facts in evidence in relation 
thereto. and of his decision thereon, and of his decision on the 
question or matter submitted to him.’ and to furnish such copy 
for the use of the Court of Appeal. That court, nevertheless, 
if such notes are not produced, has power under the rule to hear 
and determine the appeal upon any other evidence or statement 
of what occurred before the judge. which the Court of Appeal 
deems sufficient. The court has occasionally gone to great pains 
to discover what the issues, evidence and judgment were. In 
one case they heard a motion without any notes (Morgan v. 
Davies (1878), 3 C.P.D. 260), and in another case the court actually 
recalled witnesses and examined them (The Crescent [1893] 
62 L.J.P. 63). The need for reports of this sort is, fortunately. 
of rare occurrence. Solicitors who conduct cases in the county 
court realise the possible utility of a note of the judgment and 
suit the action to the thought. When they brief counsel they 
should be quick to notice his failure to take a note of the judgment, 
bearing in mind that the questions whether there is to be an 
appeal and who is to bring it often cannot be determined until 
the judgment is concluded. 


Government Nominated Directors. 

THE prayer against reg. 54CA of the Defence 
Regulations, 1939. to which we referred in these ** Topics” last 
weck (ante, p. 124). was debated on 7th April. Mr. SmmmMonps, 
moving the prayer, said that in commerce a substantial investor 
might ask, when investing money in an undertaking, that he 
Should have representation on the board. He asked whether, 
as the regulation now stood, these State directors would be 
financial directors in the usual sense of the word, i.e., persons 
Placed upon the board because the owner of a certain interest 
in the business desired that a director should protect the 
financial investment. He referred to the words in para. (1) 
“ for the purpose of improving the efficiency.’ and said that they 
Strongly suggested that the State directors were administrative 
and not financial directors. He said that comparable arrange- 
ments on the labour side would be for the Government to appoint 
members of the “executives of trade unions. Sir JoHN MELLOR, 


1 


(General) 





seconding the motion, said that the old regulation was ill- 
conceived, but on the balance the new regulation was worse, as 
the old regulation at least provided to the company some right 
of objection. With regard to the condition of appointment 
that substantial advances or grants of a capital nature of public 
moneys should have been or be proposed to be expended for 
the purposes of the undertaking, Sir JOHN pointed out that 
debenture-holders might have trustees to protect their security. 
but did not normally appoint shareholders. Mr. Smiru asked 
whether the Government were satisfied that they were securing 
the return that they should get on their capital expenditure. 
In reply, the Minister of Production revealed that in the 
engineering and allied industries the Government had invested 
by way of advances about £280,000,000 and that roughly a total 
of £1,000,000,000 was invested in the engineering and _ allied 
industries. Therefore, as a start, the regulation could only be 
applied to 28 per cent. of the total capital represented by the 
industry and would not be applied to the whole 28 per cent., 
but only to that part where it was considered appropriate to 
do so. The Minister pointed out the difficulty of framing words 
more exact than ‘ substantial,” but said that there were two 
safeguards. The first was that in all cases, before taking action, 
the Minister would refer the matter to the inter-departmental! 
committee in the Ministry. known as the Craven Committee. 
under the chairmanship of Sir CHARLES CRAVEN, for advice. 
This would give companies an opportunity to make representa- 
tions. The second was that, before defining the field over which 
the regulation applied, the Treasury would be brought into 
consultation as to what was a substantial investment within the 
meaning of the paragraph. The Minister said that it was 
common for creditors who thought that the affairs of companies 
were not going as well as they ought to obtain representation on 
the board, and added that on many occasions directors had 
sought in the courts to narrow the field of their responsibilities 
and the courts had always ruled that this was impossible. There 
were no such persons as “ financial directors.” In view of the 
assurances given by the Minister, the proposer asked leave to 
withdraw the motion and leave was accordingly granted. A 
similar motion was by leave withdrawn on the same day after a 
short debate in the House of Lords. 


Control of Undertakings. 
“TA. SEQUEL 
the course of giving judgment in Point of 


Mr. Justice SINGLETON in 
Ayr Collieries, Ltd. v. 
Lloyd George and Others, on 30th March (ante, p. 124), followed 
in the Commons on 6th April. It will be remembered that the 
learned judge, while deciding that he had no jurisdiction to inquire 
into the reasons why the Minister took over the undertaking of 
the colliery, pointed out that action had been taken without any 
notice to the directors. On 6th April a number of members 
asked questions arising out of the Minister’s order and the 
comments of Mr. Justice SINGLETON. Sir STANLEY REED 
pointed out that the colliery in question had the highest output 
per man of all the collieries in North Wales, and the best safety 
record, and had been free from stoppages since the great coal 
strike of 1924. The Minister replied that the decision to take 
control of the undertaking, whose technical efficiency had neve 
been in dispute, was only reached after the most careful con- 
sideration, lasting many months. There had been friction 
between a mine workers’ association and the undertaking and the 
endeavours of the North Wales Coal Owners’ Association to 
assist in removing the causes of friction had resulted in the 
resignation of the Point of Ayr Collieries from the Coal Owners’ 
Association. The situation last autumn had become worse, and 
a confidential report from Sir JOHN FosTEeR, after an independent 
investigation, stated that if friction was not removed, there 
might be trouble throughout the North Wales coalfield. The 
Minister said that he had decided that the only means of bringing 
the friction to an end was to take control under Defence 
Regulation 55 (4). He was not satisfied that the time had come 
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to remove the control. With regard to the comments of 
Mr. Justice SINGLETON, the Minister pointed out that they were 
made in the absence of evidence on behalf of the Minister, and, 
as the learned judge clearly stated, were outside his province 
in the case. In the course of subsequent questions, Sir JOHN 
MELLOR asked if the Minister’s action was not entirely contrary 
to the intention of the regulation, even if it were within its legal 
limits. The Minister replied that it was not, as the purpose of 
making the regulation was to safeguard the safety of the Realm 
and to ensure that supplies were not endangered. After most 
careful consideration, he was satisfied that supplies would be 
endangered if some action were not taken. The Minister’s 
replies may not give complete satisfaction to all the critics, but 
there can be no doubt that the Minister had reasons of serious 
weight for his action. The exercise by Parliament of its right to 
inquire into those reasons, especially where the courts are 
precluded from inquiring, is a vindication of constitutional 
safeguards acting in the stringent circumstances of a national 
emergency. 


Equal Compensation for Women. 

THE Government decision on the action to be taken on the 
recommendations of the report of the Select Committee on 
Equal Compensation has now been made public in an answer to 
a question in the Commons on 7th April by Mrs. TaTE. The 
Minister of Pensions stated that the Government recognised that, 
as the Personal Injuries (Civilians) Scheme applied only to injuries 
associated with the war, there was for that reason an essential 
difference between it and any permanent scheme of compensation. 
That being so, they had decided that the rates of compensation 
payable under it for disablement to gainfully occupied persons 
need not be related to earnings or to any other factor involving 
sex discrimination. The rates of injury allowance and disable- 
ment pension for gainfully occupied women on account of war 
injuries would therefore be raised to the rates at present provided 
for gainfully occupied men. The Government had no hesitation 
in agreeing that this decision must be extended to all war service 
injuries sustained by civil defence personnel and also to the 
disability pensions payable to the basic grades in the Women’s 
Auxiliary Services and the Merchant Navy, the rates for higher 
ranks being increased by the same amount as is added in the basic 
ranks, or, in the case of officers, £25 a year. The Government had 
also decided that a married man in receipt of injury allowance 
as a gainfully occupied person or civil defence volunteer, but not 
in hospital, should receive as a wife’s allowance an addition of 
Ss. Ud. a week to the 35s. which he at present received in common 
with the single man. While in hospital he would continue to 
receive his present rate of 35s. Finally, the Government had 
decided that non-gainfully occupied persons, male and female, 
including housewives, should have their present rates of injury 
allowance and disablement pension increased in all cases to those 
at present paid to gainfully occupied men. Thus, the Minister 
said, the Government had accepted in full the recommendations 
of the Select Committee in the belief that the committee were 
right in holding that these improvements could have no effect 
on levels of remuneration or in the field of compensation. The 
Government did not propose to wait for the necessary amendment 
of the many instruments which would be affected by these changes 
but a little time must be taken in making the administrative 
arrangements for payment at the revised rates. They would, 
therefore, be brought into effect with the payments falling to be 
made in the week beginning on 19th April. from which week they 
would be applied to all existing cases. Mrs. Tare thanked the 
Minister and assured him with what very great appreciation the 
news would be received that the great injustice which had been 
suffered by women with regard to war compensation until that 
date had been removed, and with what gratitude they receive 
this concession from the Government. Sir RicHARD ACLAND 
recorded the gratitude of the House towards Mrs. TATE and her 
colleagues who had pursued the matter so diligently. 


Juvenile Delinquency. 

THOSE who have followed with alarm the enormous increase in 
juvenile delinquency since the beginning of the war will derive 
some satisfaction from an examination of the figures provided by 
the Home Secretary in an oral answer to a question in the 
Commons on 25th March. The figures comprised all boys and 
girls under seventeen found guilty of indictable offences in the 
juvenile courts of England and Wales. During the year imme- 
diately preceding the outbreak of the war the number was 29,123. 
This rose to the alarming figure of 38,688 in the first year of the 
war (September, 1939, to August, 1940) and in the following year 
to 44,298. In the year September, 1941, to August, 1942, the 
number of juvenile delinquents dropped to 37,846. It will be 
seen that the very large number of delinquents for the latest 
year for which figures are available, though it shows a consoling 
decrease from the previous year’s figure, is still 25 to 30 per cent. 
in excess of the figure for the year immediately preceding the war. 
Kvacuation and shelter life having considerably decreased since 
the preceding year, it becomes obvious what an extremely large 
percentage of the increased numbers must arise from lack of 
or slackening in parental control due to absence of fathers in the 





Services and partial absence of mothers and elder sisters and 
brothers on war service. ‘The remedies, if any, lie with education 
committees and probation officers, who have already done much, 
and will have to continue their praiseworthy efforts to stand 
in loco parentium. 


War Damage to Highways. 

THE new War Damage (Highways) Scheme, made under s. 41 
@f the War Damage Act, 1941, has now been published. and is 
contained in an order dated 25th March, 1943 (S.R. & O.. No. 469). 
Payments are to be made by reference to the proper cost of 
(a) the making good or partial making good of damage to a highi- 
way by reinstating any part of it that has suffered damage. either 
in the form in which it was immediately before the occurrence: 
of the damage or with alterations, additions or omissions, or 
(6) measures taken for the purpose of providing facilities which 
were provided by a highway or any part thereof immediately 
before the occurrence of damage thereto and which ceased to be 
available, or the use whereof was impeded in consequence of thie 
damage. The “ proper cost” is such cost as it was or would 
have been necessary to incur. regard being had to the prices «: 
rates current at the time of execution, at which materials. 
manufactured articles and plant were or would have been 
available to the authority for purchase or hire, the rates then 
current of wages, salaries or other remuneration payable to 
workmen, clerical or other staff, contractors and persons employed 
in a supervisory capacity. The reasonable cost of acquiring any 
interest or right in or over land which it becomes necessary to 
acquire is also allowed. Deductions must be made in respect of 
parts of the highway which become available as materials. 
The time for making payments is governed by s. 8 (1) of the 1941 
Act relating to cost of works payments. No highway payment is 
to be made in respect of damage to so much of any highway as is 
situated in the London civil defence region. The scheme contains 
provision for the ascertainment of the amounts of interim and final 
instalments of contributions. Each interim instalment and the 
final instalment to be paid by the council of any county or county 
borough is to bear to the aggregate of the corresponding instal- 
ments to be paid by all contributory councils, the same proportion 
as the amount certified by the Ministry of Health to be the sum 
of the rateable values of all property in the area of that council 
bore to the amount obtained by adding together the sums certified 
by the Minister of Health to be the rateable values of all property 
in the area of all contributory councils. The contribution is to 
be collected by the Inland Revenue Commissioners, but they can 
take no steps to recover interim instalments due in 1941 to 1944 
respectively until Ist July, 19438, Ist January, 1944, Ist July. 1944 
and Ist January, 1945. The interim instalments due in 1945 
are to become due and recoverable on 3lst December, 1945, and 
the final instalments are to become due and recoverable at such 
date as may be specified by the Treasury. Grants may be made 
to councils by the Minister of War Transport with the approval! 
of the Treasury in respect of cach instalment which becomes duc 
up to one-half of the amount of the instalment recovered. 


Recent Decisions. 

In a case in the Judiciary Appeal Court at Edinburgh 
(THe Lorp Justice CLERK, LoRD MACKAY and LORD JAMIESON), 
on Ist April (The Times, 2nd April), it was held that reinstatement 
of employees provided for by the Essential Works (Coal Mine 
Industry) No. 3 Order, 1941, meant reinstatement and restoration 
of the status and emoluments previously enjoyed and could not 
mean that a highly skilled foreman artificer, who had been in 
the opinion of the local appeal board and national service officer 
wrongly dismissed, must accept ‘* reinstatement ”’ as a labourer 
in the same establishment at a fraction of his former pay, and 
must continue in that employment under pain of prosecution. 

In an Admiralty Appeal in the House of Lords, on Ist April 
(p. 139 of this issue), the House decided that in the Navigation 
and Anchor Lights Order, 1939, paras. 3, 4 and 5 dealing with the 
exhibition of navigation lights to avoid collision, referred to 
masthead lights, and not merely to sidelights. 

In a case in the Divisional Court (CHARLES, STABLE and 
HALLETT, JJ.), on 2nd April (The Times, 3rd April), it was held that 
in a summons under the Food and Drugs Act, 1938. for selling 
a food which was not of the substance demanded by the purchaser, 
the unsupported evidence of a public analyst was not sufficient 
evidence when challenged, and that evidence either from the 
trade or from members of the public should be adduced. 

In a case in the Divisional Court (MORTON and UtTHwatTrT, 
JJ., on Sth April (The Times, 6th April), it was held that on an 
appeal from an adjudication order in bankruptcy only the debtor 
and the official receiver were entitled to be heard, and the petition- 
ing creditor and other creditors were not persons ‘ aggrieved ° 
by the order, and were not entitled to be heard. 

In Murphy Radio, Ltd. v. Welwyn Garden City Rating Authority 
and Others, the Divisional Court (CHARLES and STABLE, JJ.) 
held that the rating authority’s power under s. 37 of the Rating 
and Valuation Act, 1925, to amend the valuation list where « 
valuation was incorrect remained unimpaired by the Rating 
and Valuation (Postponement of Valuation) Acts, 1938 and 1940. 
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Re Anglo-International Bank, Ltd. 


I—Communications with Enemies. 

In Re Anglo-International Bank, Ltd. (The Times, 23rd March, 
1943), Bennett, J., had to consider a petition for reduction 
of capital. The resolution to reduce capital had been passed 
by the necessary majority at a meeting otherwise validly 
convened, but the learned judge held it ineffective because no 
notices of the meeting had been sent to certain shareholders 
of the company whose registered addresses were in enemy 
territory. His lordship’s judgment was quite short, and was 
to the effect that a resolution to reduce capital had to be a 
special resolution passed in accordance with s. 117 of the 
Companies Act, 1929, which had not been complied with. 

Under subs. (2) of that section, a special resolution must 
be passed ** at a Beneral meeting of which not less than twenty- 
one days’ notice, specifying the intention to propose the resolution 
as a special resolution, has been duly given.’’ By subs. (6), 
“for the purposes of this section notice of a meeting shall be 
deemed to be duly given... when the notice is given... 
in manner provided by the articles of association.”’ The articles 
in the present case provided that a notice should be served on 
any member of the company either personally or by sending 
it through the post in a prepaid envelope or wrapper addressed 
to the member at his registered address, and that any notice 
so served should be deemed to be served at the time when the 
letter was put into the post office. 

The company had a very small number of shareholders resident 
in Germany and countries in German occupation. No notices 
of the meeting were put into the post addressed to these persons, 
evidently because the company believed that to do so would 
have been an offence. Their counsel argued that the company 
had given ‘all the notice the law allows,” sugesting that a 
person who puts into the post office, addressed to a person in 
enemy territory, a notice convening a meeting, would be guilty 
of an offence of trading with the enemy. The learned judge 
declined to accede to this contention. He expressly confined his 
decision to the point upon s. 117 of the Companies Act. He 
went on, however, to say: ‘‘ 1 should have questioned very 
much whether by merely putting notice of a meeting into a 
letter box it could be possible to say that a person has had com- 
mercial financial or other dealings for the benefit of an enemy. 
But it is not necessary for me to express any view upon that.’’ 

The last-mentioned observation appears to be of importance 
outside its application to company law, and it has received some 
publicity. Although it was confessedly an obiter dictum, some 
persons in this country may come to regard it as indicating 
that to despatch correspondence to persons in enemy territory 
is not a criminal offence. It may consequently be useful to 
examine the position somewhat more closely. 

It has always been an offence at common law to trade with 
the enemy, and the word “ trade’ in this context is not used 
in its most limited sense. But the terms of the Trading with 
the Enemy Act, 1939, are so wide that it does not appear necessary 
to consider whether any given activity would be an offence at 
common law, because, if so, it would inevitably be an offence 
under the Act also. The Act, as originally passed, provided 
by subs. 1 (1) that ‘‘ any person who trades with the enemy 
within the meaning of this Act shall be guilty of an offence,” 
and shall be liable to serious penalties. Subsection (2) of s. 1 
states that ‘* for the purposes of this Act a person shall be deemed 
to have traded with the enemy—(«a) if he has had any commercial, 
financial or other intercourse or dealings with or for the benefit 
of an enemy”; the subsection goes on to deal with certain 
specific activities which are mentioned without prejudice to the 
generality of the opening words. The learned judge appears to 
have been of the opinion that merely posting a letter would 
not be ‘* intercourse’? with an enemy, because there would be 
no element of mutuality in it. The word * intercourse *’ does 
not, however, stand by itself; it appears in conjunction with 
the word ‘* dealings *’ which is clearly a much wider word, cover- 
ing, it would seem, most forms of human activity. Moreover 
the ‘intercourse or dealings’? do not have to be ‘‘ commercial 
or financial’ only. These words are joined with the words 
‘or other’’?; even if ‘other’ has to be construed ejusdem 
generis, it would no doubt extend the primary words to a con- 
siderable extent, and it is difficult to see how it could fail to 
cover business correspondence. The ‘* commercial, financial 
or other intercourse or dealings ’’ do not have to be ‘ for the 
benefit of ”’ an enemy; it is sufficient if they are *‘ with ”’ an 
enemy. In these circumstances it does not seem easy to say 
that the act of posting a letter on a matter of business addressed 
to an enemy is not an offence within s. 1 of the Act as originally 
passed. It appears to be at least arguable moreover that the 
posting of any sort of letter would be covered. 

Nor does the matter rest there. The Act has been amended 
by the Defence (Trading with the Enemy) Regulations, 1940 
(S.R. & O., 1092), by which the words ‘or attempts to 
trade with’ the enemy were inserted into the first subsection 
of s. 1. That being so, it is as much an offence to attempt 
to commit an offence under the Act as it is to sueceed in 





committing such an offence. If it would be an offence to post to 
an enemy a letter about a matter of business (or any other 
matter) the defendant would not escape by saying that the 
letter was intercepted by the authorities and did not reach 
the enemy ; the mere posting of it would surely be an ** attempt.” 
however unsuccessful, to commit the offence. 

Again, by Defence Reg. 4A, it is provided that ‘* no person 
shall communicate with any person in enemy territory.” It 
is submitted that it is an offence under this regulation to despatch 
a message in whatever form to enemy territory. It does not 
appear necessary that there should be any proof that the message 
arrived. For example, it would seem clear that the word ** com- 
municate ’’ in the ordinary sense would cover the despatch of a 
message by wireless telegraphy or telephony without any proof 
that any person received it. In like manner, it is suggested, 
the word ‘* communicate ’’ would cover the despatch of a letter, 
whatever later became of the letter. Moreover, by Defence 
Reg. 90 (1), it is provided that ** . . . any person who attempts 
to commit, . . . or does any act preparatory to the commission 
of, an offence against any of these regulations, shall be guilty 
of an offence against that regulation punishable in like manner 
as the said offence.’’ Therefore, even if posting a letter were 
not to amount to ‘‘ communicating ’’ because the letter could 
not be shown to have arrived, it would still undoubtedly be an 
attempt to communicate, even though the attempt were frustrated 
by the zeal of the authorities. 

For the foregoing reasons it seems somewhat doubtful whether 
the obiter dictum of the learned judge would have taken precisely 
the same form if the particular point had been more fully dis- 
cussed before him, and it would certainly be imprudent for 
any person in this country to post a letter to a resident in Berlin. 
Both s. 1 of the Trading with the Enemy Act and Defence 
Reg. 1A provide that the authorities may license the doing 
of acts prohibited by these enactments, which power is, in proper 
cases, exercised by the Trading with the Enemy Department 
of the Treasury and Board of Trade. 

The decision of the learned judge also raises a point of interest 
in war-time company law to which we shall refer further next 
week. 





£ 


Income Tax of Farmers. 


THE income tax assessment of farmers has been radically changed 
since the war. In the Finance Act, 1941, provisions were 
included for the compulsory assessment under Sched. D on the 
profits basis of farmers occupying lands of over £300 annual 





value. Then in the Finance Act, 1942, this limit was reduced 
to £100. Prior to these enactments the normal basis of assessment 


in respect of the occupation of lands for the purpose of husbandry 
was the conventional annual value under Sched. B with option to 
claim Sched. D assessment on the preceding year’s profits, or 
alternatively, the actual year’s profits if these fall short of the 
Sched. B assessment. 

The war-time changes in the assessment of farmers have not 
stopped short at putting the over-£100 annual value farmer on the 
Sched. D footing. In addition the Sched. B assessment for those 
occupying lands under £100 annual value is treble the rental value 
figure for 1942-43 onwards, instead of single rental value as 
previously. 

The Finance Act, 1942, contains provisions defining what is 
meant by total annual value for the purpose of determining the 
£100 limit. ‘‘ Annual value ’’ means the gross Sched. A value 
for the twelve months preceding the year of assessment. If 
farming began during the year immediately preceding the year 
of assessment the appropriate fraction of the gross annual value 
of the land for the preceding year is taken. If farming began 
during the year of assessment, then it is the appropriate fraction 
of the gross annual value for the year of assessment which is 
taken for determining whether the £100 limit applies. 

The land farmed by an individual will be aggregated with 
(a) any market garden or nursery which he may conduct, and 
(b) any share he may have in any land or gardens occupied by 
a partnership of which he is a member, proportionate to his 
share in this income. Lands farmed by partnership of individuals 
will be dealt with as if the firm were an individual; but if any 
of the partners is, by reason of his total holdings, liable to assess- 
ment under Sched. D the whole of the partnership lands will be 
charged under that schedule. 

If during the year preceding the year of assessment the farmer 
took over additional land he should include the appropriate 
fraction of the gross annual value of this additional land in 
arriving at the total annual value. The appropriate fraction is 
arrived at by taking the period during which he occupied the 
additional land expressed as a fraction of a year. If during 
the year preceding the year of assessment he ceases to occupy 
some land, then the appropriate fraction of the gross annual value 
of that land would be excluded. 

Companies are assessable under Sched. D in respect of farming 
profits whatever the total annual value of the lands occupied. 

If the total annual value, arrived at as explained above, is 
more than £100, the assessment will be under Sched. D on the 


9 


~ 








134 


THE SOLICITORS’ JOURNAL 


April 17, 1943 





profits for the “farming year’? which ended in the year 
immediately preceding the year a assessment. Thus, if the 
accounts are made up to 31st December each year, the assessment 
for 1942-43 will be on the profits of the year to 31st December, 
1941. 

If the total annual value exceeds £100 but does not exceed 
£300 the farmer can claim to have the liability under Sched. D 
for the year of assessment ending 5th April, 1943, reduced to the 
actual amount of the profits of the year if that amount is less than 
the assessment. This concession is particularly valuable in the 
xase of farmers who kept no proper accounts until 1942-43. 
The claim for this adjustment can be made at any time up to 
5th April, 1944. 

In the case of farms assessed under Sched. D by virtue of the 
provisions of the Finance Act, 1941, in regard to the compulsory 
profits kasis where the annual value of lands occupied exceeds 
£300, or the provisions of the Finance Act, 1942, reducing the 
limit from £300 to £100, losses in the six preceding years are 
available for set-off against profits. 

The official form on which farm accounts should be submitted 
to the Inland Revenue is 79D, which is obtainable from the local 
inspector of taxes. <A certified copy of properly drawn accounts 
is accepted by the Inland Revenue instead of Form 79p if desired. 

The chief difficulty with regard to farm accounts arises in the 
valuation of such items as growing crops, live stock, ete. After 
negotiations between the farmers’ organisations and the Board 
of Inland Revenue a new agreement with regard to valuation in 
farm accounts was recently reached. It covers valuation of 
tillages, live stock, dairy herds, ewe flocks, etc. 

Where the normal value of tillages, unexhausted manures and 
growing crops does not exceed £700, and a detailed valuation is 
not available, a certificate that the value at the beginning of the 
year did not differ materially from that at the end of the year 
will usually be accepted. Even where the normal value exceeds 
£700 a valuation will not be pressed for in every case, and a similar 
certificate may be accepted after any inquiry necessary to 
establish its reasonable accuracy. The object of this arrangement 
is to assist farmers by enabling a detailed valuation to be dispensed 
with in such cases. This arrangement, which is limited to cases 
where detailed valuations are not available, does not prevent 
a farmer, who so desires, from bringing into his accounts a full 
detailed valuation of tenant right or waygoing rights and liabilities 
at the beginning and end of each year. Any farmer who makes a 
detailed valuation is at liberty to put in that valuation and 
should, in fact, do so. The valuation should be made on precisely 
the same basis as if valuing an outgoing tenant. 

The basis of valuation of livestock should be cost or market 
value, whichever is the lower. In the case of livestock bred on 
the farm, if the farmer is unable to find out the actual cost, he 
may estimate the cost at 85 per cent. of the current market value 
of each animal at the date of valuation. Thus, at the opening 
of the year of account, he estimates the price of the animal at 
85 per cent. of the market value at the opening date. For the 
the cost of the animal at the closing date he takes 85 per cent. 
of the market price at the closing date. Where, however, other 
satisfactory arrangements for arriving at the cost have been 
agreed with the Inspector of Taxes, they may be retained. This 
arrangement for measuring cost at 85 per cent. of the current 
market price will have effect for income tax for the years up 
to and including the year of assessment 1944-45. 

In the case of dairy herds, ewe flocks, etc., which are maintained 
as such for the purposes of producing a saleable article, e.g., 
milk, wool, lambs, etc. (as distinct from animals which may be 
used for production for a short time and then sold), the Inland 
Revenue is prepared to agree to the following treatment for income 
tax purposes :— 

The initial cost of the herd or flock, and the cost of any 
additions, including breeding and rearing costs, will be charged 
to capital and will not be allowed as an expense in arriving at 
the profits. But in the case of a home-bred animal that is added 
to the herd or flock, the farmer will already have charged the 
cost of rearing the animal as an expense in arriving at his profits. 
He will have done this under the headings of cost of labour, 
feeding stuffs, etc. Seeing that he is not allowed to charge this 
cost as an expense if the animal is an addition to the herd or flock, 
the amount already charged up as an expense under the appro- 
priate headings such as, e.g., labour, feeding stuffs, etc., must be 
counter-balanced by an equivalent amount on the receipts side 
of the account in the year in which the home-bred animal is 
added to the herd or flock. Where the actual cost figure cannot 
be ascertained, a figure of 85 per cent. of the current market price 
may be taken. If the herd or flock is sold as a whole, or a 
substantial proportion is sold on a definite permanent reduction 
of the herd or flock, any profit or loss resulting from the transac- 
tion will be treated as a capital profit or loss and will be ignored 
for income tax purposes. When an animal is replaced in the 
herd or flock, the cost of the new animal will be allowed as an 
expense, and the sale price of the old animal will be included as a 
receipt in arriving at the profits for income tax purposes. No 
element of improvement must be included in the figure entered in the 
accounts as the cost of replacement. Suppose the farmer decides 





to sell a bull and buy another to take its place in the herd, then 
he may enter as an expense only the sum which he would have 
had to pay to acquire a new bull that was as good as, but no bet (« 
than, the old one at the time he bought the old one. If, bomeven 
there has been a change in the general price level since he bought 
the old bull, he can enter as an expense the present cost of a new 
bull of similar type and quality to the old one. An allowance 
for the cost of replacing working horses can be claimed on 
the same basis as in the case of replacement of dairy herds, 
ewe flocks, etc. 

A tenant farmer may deduct in his accounts the rent of the 
land, the farm buildings and farm cottages. He may also deduct 
a proportion of the rent of the farm house (usually one-third) 
in respect of that part of the farm house which is used for homies 
purposes. An owner-occupier can deduct the net Sched. A 
assessment of the farm land, farm buildings and farm cottages 
and also a part (usually one-third) of the net Sched. A assessment 
of the farm house. The cost of repairs, including the 
proportionate part of the repairs of the farm house, can also be 
deducted and the interest portion of any redemption annuity 
under the Tithe Act, 1936, Jand tax and public drainage rates. 

Where farm produce is consumed by the farmer’s household 
and accounts are produced, the value of all produce consumed by 
the farmer and his family should be shown as receipts, and. the 
cost of labour in the garden, carting coal and firewood, and the 
wages of domestic servants employed solely in the house must be 
excluded from the labour costs of the farm. In valuing the farm 
produce consumed by the household, the pricing of the goods 
should be in accordance with commercial rates and practice, and 
should accord with the basis of valuation adopted generally in 
the accounts. 

It is quite common under existing conditions for a farmer's 
wife to be employed on some work in connection with the farm 
as distinct from household duties. In these circumstances the 
wife should be paid a proper wage and it should be charged in 
the accounts. If this is done, the wife’s earned income 
allowance up to £80 can be claimed. 

Wear and tear of plant and machinery can be claimed in farm 
accounts. Some years ago the Commissioners of Inland Revenue 
and the National Farmers’ Unions of England and Scotland 
jointly agreed to certain annual allowances (which were increased 
by one-tenth in accordance with s. 18 of the Finance Act, 1932, 
and by one-fifth for 1938-39 and onwards under s. 22 of the 
Finance Act, 1938) from the written-down value of plant and 
machinery (the original cost of which, being capital outlay, is 
not chargeable to revenue and expenditure account) where such 
an allowance is claimed. The rates (including the additional 
allowance) are as follows: (a) Steam boilers and engines, portable 
steam engines, threshing machines and fixed plant, 6 per cent. 
(b) Electric installations, 9 per cent. (c) Petrol or oil-driven 
tractor-cultivators, 27 per cent. (d) Commercial motor vehicles 
propelled by steam power (steam lorries), 18 per cent. (e) Com- 
mercial motor vehicles propelled by power derived from internal 
combustion engines (motor lorries and motor vans), 24 per cent. 
(f) Binders, reapers and combine-harvesters, 18 per cent. 
(g) Sprayers and flax-pulling machines, 30 per cent. (A) All 
other types of farm machinery and implements, including 
portable poultry and similar portable sheds and incubators, 
12 per cent. All additions to, and replacements of, such plant 
and machinery and vehicles should be charged to capital, 
provided that all repairs and all renewals and replacements of 
parts which do not destroy the identity of the machine or vehicle 
are to be allowed as a revenue charge. No depreciation is 
allowed on minor loose plant and utensils, but in lieu thereof an 
allowance is made of the cost of renewals as and when incurred. 
In the case of motor cars, the depreciation allowance, calculated 
as shown above, is restricted to the proportionate part applicable 
to the use of the car for business purposes. 

In addition to wear and tear relief, it is also possible for a 
farmer who produces accounts to claim the obsolescence allowance 
in accordance with the ordinary Sched. D rules. 

Seven-eighths of subscriptions paid to the National Farmers’ 
Union are admitted as an expense in the accounts. It is some- 
times possible to get the Inland Revenue to spread over a number 
of years expenditure incurred in drainage. 

If a farmer’s land is not more than £100 annual value, he is 
assessed for 1942-43 onwards on three times the annual value of 
his land, including the farm buildings, and, where the farm house 
is let with the land, also the annual value of the farm house. If, 
however, he can show that his income from farming is less than 
treble annual value for any year, he can produce accounts and 
have the assessment reduced to the actual profits. He cannot 

exercise an option to be assessed under Sched. D on the profit of 
the preceding year. If a loss is sustained, it is possible to claim 


set-off against other income under s. 34 of the Income Tax Act, 
1918. But losses can only be carried forward in the case of the 


over-£100 annual value farmer who is assessed successively on 
the Sched. D basis. 





At the monthly meeting of the directors of the Solicitors’ Benevolent 
Association, held at 60, Carey Street, W.C.2, grants amounting ‘0 
£2,358 158. were made to forty-four beneficiaries. 
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A Conveyancer’s Diary. 


* Issue.”—I. 


A CORRESPONDENT asks me to comment on a ** Point in Practice ”’ 
appearing in this journal for 20th February, 1943, which raised 
the question of the true construction of a substitutionary gift to 
“ jssue.”’ I should perhaps begin by stating that I am not the 
author of the reply to the ‘‘ Point” and that in my opinion the 
reply was correct, with the qualification that the question raised 
was a very difficult one. 

The inquiry was as follows: ‘ A, by her will, gave the residue 
of her estate equally between B and C and directed that ‘ in case 
any legatee named in my will shall die during my lifetime leaving 
issue such issue shall be entitled to and take their parent’s legacy 
or share and if more than one equally amongst them.’ A died 
in February, 1942. B died in 1934 leaving three children, who 
are still alive, a fourth child having died in 1933 leaving two 
children who are still alive. Will the grandchildren of B take 
one fourth of their mother’s (sic, query grandmother’s) share and 
the other three children take the remaining three-fourths 2? Our 
own opinion is that the two grandchildren are classified as ‘ issue ’ 
of the testatrix (sic, query of B) and will therefore be entitled to 
share in the residue.”’ 

The answer given was: ‘* We do not agree with our subscribers. 
We suggest that the use of the word ‘ parent’ restricts the 
meaning of ‘ issue’ to ‘ children.’ Further, a child of B would 
not be a legatee named in the will. On this basis the three living 
children of B will divide their mother’s share equally, but the 
grandchildren will not participate.” 

My correspondent expresses surprise at this reply and refers me 
to Re Swain [1918] 1 Ch. 399, 574. 

The first rule about the word “ issue”’ is thus stated in 
* Theobald.”” 9th ed., at p. 283: ‘‘ A bequest to issue as 
purchasers goes to all issue, children, grandchildren, etc., as joint 
tenants, and all come in who are in existence at the time of 
vesting in possession.”’ There is a wealth of authority for this rule. 

Second, it is obvious that if there are words of severance, as in 
the case under consideration, the *‘ issue ’’ will take as tenants in 
common and not as joint tenants. It follows also, I think, that 
in the absence of words requiring a division per stirpes, the 
division is per capita: ‘‘ issue ’’ comprises all descendants, and 
the only effect of words of severance is to substitute a tenancy in 
common for a joint tenancy. I think, therefore, that the view 
expressed by the original inquirer is wrong in any event, since he 
treats the grandchildren as taking the deceased child’s share 
equally between them. If ‘* issue ”’ in this will means ‘‘ descen- 
dant ’’ the grandchildren each take one unit ; moreover, inquiry 
would have to be made what descendants, if any, there may be 
of the living children of B, who would also come in for one unit 
each. 

The third point, however, is that raised by the so-called rule 
in Sibley v. Perry, 7 Ves. 522, which was referred to by Lord 
Cozens-Hardy, M.R., in Re Timson [1916] 2 Ch. 362, 365, as 
follows: ‘* The rule in Sibley v. Perry is stated very accurately 
in these words ‘ It is an established rule that where the parent 
of issue is spoken of, the word issue is prima facie restricted to 
children of the parent.’ ” 

Consequently, in the case under consideration, we have a gift 
to B with substitution of ‘ issue,’’ which issue, through the 
reference to ‘‘ their parents’ legacy or share,’’ are prima facie 
restricted to children. The effect is that, unless some contrary 
context can be found, the three children of B will take B’s moiety 
equally between them. To stop there for a moment, it should 
be noted that such was the decision in Re Timson itself, where 
the gift was very like that which we are considering. In 
Re Timson the testatrix created two life interests in her residue 
and gave residue, subject thereto, to five named nephews and 
nieces in equal shares; she then provided that if any of the 
nephews or nieces should die during the life tenancies ‘‘ leaving 
lawful issue, such issue shall take the share or shares which his 
her or their deceased parent would have taken if living,’’ with a 
provision for accruer if any nephew or niece should so die without 
being survived by lawful issue. The Court of Appeal, upholding 
Younger, J., held that Sibley v. Perry applied. Lord Cozens- 
Hardy observed that Brett, L.J., in Ralph v. Carrick, 11 Ch. D. 
873, 884, had said that he would be happy to attend the funeral 
of Sibley v. Perry, ‘‘ but I am not one of those who would like 
to follow that funeral. I think it is a good rule, though, like all 
other rules of the kind, its application may be cut down by the 
context of the will.’ He also remarked that it was a fallacy 
to say: ‘‘ Look at Sibley v. Perry—that is a prima facie ruie 
and see whether there is anything to cut it down. We must 
consider the whole will.’’ But the fact remains that, unless the 
whole will clearly ousts Sibley v. Perry, that rule applies, as it 
did in Re Timson. 

In Re Swain, Eve. J., found a context which he considered 
sufficient to oust Sibley v. Perry, but the case was compromised 
on appeal, which suggests that the learned counsel who were 
engaged on the successful side in the court below did not feel 
too certain that the Court of Ap; cal would not take the same 
line as they had in Re Timson two years earlier. The context 














in Re Swain was as follows: Residue was given on trust to pay 
the income to the testator’s widow for life, and subject thereto 
on trust to divide into thirteen equal shares two of which were 
to be given absolutely to each of the testator’s named daughters, 
“and in the event of the death of either of my said daughters 
leaving issue I direct that such issue shall take the mother’s 
share in the distribution of my estate and if more than one in 
equal proportions as tenants in common . .. and in the event 
of the death of either of my said daughters during the life of my 
wife without issue the share of the deceased shall be divided 
equally between my several surviving children and the issue of 
any deceased child such issue if more than one taking as before 
directed.”” Eve, J., stated that it was almost inevitable that 
‘‘issue’’’ meant the same thing throughout the whole clause, 
and that, while the gift over clearly did not contain any words 
restricting ‘‘ issue ’’ to ‘‘ children,’’ the primary substitutional 
gift was ambiguous through the reference to ‘ the mother’s 
share.’ That being so, it would follow, upon a sound principle 
of construction, that the unambiguous gift over should be read 
so as to clarify the ambiguous substitutionary gift. He also 
observed that the expression used in the substitutionary gift 
was not ‘‘ his her or their mother’s share,”’ as is normal in Sibley 
v. Perry cases, but *‘ the’? mother’s share, which might well be 
descriptive of the share and not indicative of the relation between 
the primary and substituted beneficiaries. 

It is obvious that the reasoning of the learned judge was of a 
somewhat fine-drawn character and, with great respect to him. 
it is not at all certain that his view would have been accepted in 
the Court of Appeal, having regard to Re Timson. 

Reverting to the case put in the ‘* Point in Practice,” it appears 
to me quite clear that the context, so far from displacing Sibley 
v. Perry, actually supports it. If the will is correctly set out, 
the primary gift was to two named persons, B and ©. The 
testatrix then went on ‘in case any legatee named in my will 
(i.e., B or C) shall die during my lifetime leaving issue such issue 
shall take their parent’s legacy or share and if more than one 
equally amongst them.”’ This gift does not contain any reference 
to ‘‘ the’? parent’s share, such as helped Eve, J., in Re Swain to 
find a context to displace Sibley v. Perry. Nor is there the 
unambiguous gift over to issue, of which he also made use. The 
gift is a pure example of a Sibley v. Perry case, with no sort of 
context to displace it. The will may not, of course, be fully set 
out in the inquiry and one would have, in forming a final view, 
to consider the whole of it. But on the provisions stated the 
only persons to take B’s share are B’s children who survived B. 








Landlord and Tenant Notebook. 


War Damage to Fixtures. 

ONE of the questions dealt with in Wallis & Co. v. Oppenheim 
(1943), 1 All E.R. 114 (C.A.) (the main points of which were 
discussed in the ‘‘ Notebook ”’ of 27th March (87 Sou. J. 108), 
was whether the landlord’s covenant, imported into the lease on 
his issuing notice to avoid disclaimer on the ground of war 
damage, made him responsible for reinstatement of removable 
fixtures. The covenant is imported by s. 11 of the Landlord and 
Tenant (War Damage) Act, 1939, the operative words being 
“that the land comprised in the lease shall be rendered fit.” 
‘* Land,” according to s. 24, means ‘land of any tenure, and 
includes any buildings or works situated on, over or under land ”’ : 
this is governed by ‘‘ unless the context otherwise requires.” 

I think it is not unfair to say that, generally speaking, draftsmen 
of emergency measures have shown a tendency to overlook the 
law relating to removable fixtures. This does not apply to the 
great War Damage Act, 1941, itself, s. 46 (4) of which, dealing 
with the destination of value payments, clearly recognises a 
right to remove from a hereditament an article comprised therein 
to which a person would have been entitled on removing it. but 
in which some other person has a proprietary interest. But the 
Landlord and Tenant (War Damage) Acts, 1939 and 1941, make 
no reference to fixtures ; and one would have expected that when 
s. 12 (2) of the amending statute was being phrased—* any 
tenant of any land which is unfit by reason of war damage shall 
be entitled, notwithstanding that he has served a notice of 
disclaimer, to enter upon the land for the purpose of taking any 
measures necessary to preserve or remove any furniture or other 
goods belonging to or used by him ’’—the draftsmen would 
have asked themselves ‘“ what about fixtures ?”? and made 
some declaration one way or another. Likewise, Defence 
Regulation No. 50B (the occasion for which was, I believe, the 
requisitioning of iron railings and gates) shows that the nature of 
fixtures had been forgotten when the original regulations were 
made. ‘Vhile in an article which appeared in this ** Notebook ~ 
on ‘ Mesne Tenants and the Increase of Rent, ete., Act, L989." 
it was pointed out that as a result, no doubt, of omission of this 
kind some mesne tenants stood to lose valuable fixtures. 

In Wallis & Co. v. Oppenheim the disclaiming tenants were a 
firm of dressmakers who had installed certain partitions and 
electric fittings on the premises, and the fixtures in question had 
been destroyed by the blast which entitled them to disclaim. 
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The landlord, when purporting to discharge the obligation to 
render fit, had not replaced these partitions and fittings. iB 

The county court judge held that they did not form part of the 
land, and on this point he was upheld by the Court of Appeal. 
In his judgment Lord Greene, M.R., after citing the definition 
set out above, said that, read into the context of the Act, and in 
the light of the mischief which it was obviously intended to 
remedy, the word could not be construed as covering what were 
generally called tenant’s or trade fixtures which were removable 
during the term. The learned Master of the Rolls then reinforced 
this reasoning by a reductio ad absurdum, giving the example of a 
factory in which the tenant had installed machinery worth “ tens 
or perhaps hundreds of thousands of pounds”: the landlord 
might then, under s. 11, be obliged to restore the whole of that 
machinery before he could demand a penny of rent. The 
machinery, his lordship proceeded, ‘‘ although technically in law 
affixed to the freehold as long as it remains affixed, is, for all 
business purposes, the tenant’s property. He puts it there ; he 
can take it away. It is his, and, if it is destroyed, the loss is 
his.”’ 

One might open a discussion on this judgment by inquiring 
what exactly was meant by “ although technically in law affixed 
to the freehold as long as it remains affixed.’ Is “* affixed ”’ used 
in the same sense on each occasion ? I think not. When the 
learned Master of the Rolls said ‘* as long as it remains affixed,” 
he was obviously referring to physical annexation; but by 
‘“ technically affixed to the freehold ”’ I think his lordship meant 
‘** part of the freehold.”’ For, as was so convincingly demonstrated 
by Lord Chelmsford in Bain v. Brand (1876), 1 A.C. 762, ¢ 
removable fixture is not a chattel which will become realty if not 
removed before the term ends ; it is realty which may reassume 
its chattel nature if so removed. It is well established that 
fixtures are not distrainable. 

But if this is so, the judgment implies that in the Landlord 
and Tenant (War Damage) Acts, the word “ land ”’ does not bear 
its technical meaning. Of the description supplied by the inter- 
pretation section, it seems fair to say that in itself it neither 
supports nor invalidates this proposition. It does not profess to 
define *‘ land”: the fact that it starts off by using the very word 
‘land ”’ itself shows that it is only intended to indicate certain 
characteristics, and not to lay down limits. There is, therefore, 
some scope for the method of examining the context of the Act 
and inquiring what mischief it is intended to remedy. 

On these lines it is possible to arrive at the conclusion that, 
the object of the Acts being to apportion equitably loss caused by 
enemy action, and the object of s. 11 of the 1939 Act in particular 
being to enable a landlord to exercise rights which s. 4 would 
otherwise deprive him of, the price he is to pay for the recovery 
of those rights is not to include reinstatement of what will in all 
probability never be his. 

But it would follow that a different interpretation could be 
argued for in cases in which the lease contains a tenant’s covenant 
to yield up fixtures ; and this shows the danger of resorting to 
business considerations when construing expressions with recog- 
nised legal meanings. Applying the reasoning of the judgment, 
one finds that such fixtures are not, for all business purposes, the 
tenant’s ; he may put them there, but he cannot take them away ; 
if they are destroyed, some, at least, of the loss is the landlord’s. 
So, according to Wallis & Co. v. Oppenheim, landlord’s fixtures 
are land. 

But, accepting the judgment as limited to tenant’s, or 
removable fixtures, it will be seen that some straining of language 
will be necessary when applying that judgment to buildings which 
are removable fixtures. For s. 24, as we have seen, expressly 
mentions ‘“ any buildings or works situated on, over, or under 
land.” Prima facie, the Dutch barns in Dean v. Allaley (1799), 
3 Esp. 11, and the glasshouses in Mears v. Callender [1901] 
2 Ch. 388, held to be removable fixtures, were ‘‘ buildings ”’ in 
the ordinary and primary. sense of that word. To apply the 
ratio decidendi of Wallis & Co. v. Oppenheimer to such structures 
one would have to place a different meaning on the expression. 








Parliamentary News. 


HOUSE OF LORDS. 
Army and Air Force (Annual) Bill (H.C.). 
Nurses Bill [H.C.]. 
Read Second Time. 
Railway Freight Rebates Bill (H.L.) 
Xead Third Time. [13:h April. 
HOUSE OF COMMONS. 
Grand Union Canal Company Bill [H.L.]. 
Read First Time. 


[13th April. 


[6th April. 





An Ordinary Meeting of the Medico-Legal Society will be held at Manson 
House, 26, Portland Place, W.1 (Tel. Langham 2127), on Wednesday, 
2Ist April, 1943, at 5.30 p.m., when a Joint Paper will be read by J. C. M. 
Matheson, D.S.O., M.B., Ch.B., and J. D. N. Nill, M.B., M.R.C.P., D.P.M., 
on ** Electro-Encephalography in Medico-Legal Problems.” 





To-day and Yesterday. 


LEGAL CALENDAR. 

April 12.—On the 12th April, 1732, Benjamin Cruys and 
Stephen Woon, two smugglers condemned to death at Exeter, 
‘* were executed at Heavy-tree Gallows for the murder of Mr. Pyke, 
a custom house officer at Crabtree, near Plymouth, in rescuing 
some brandy which he had seized. The crowd at the gallows was 
so great that they broke it down just as the malefactors came, 
which obliged the sheriff to erect another and it was near six o’clock 
before they were turned off. Their bodies were hanged on a 
gibbet near the place where the murder was committed. They 
both declared that another person did the fact.” 

April 13.—On the 13th April, 1689, John White wrote to his 
cousin Thomas Rokeby with good news: ‘ Dear Cousin. 
What I formerly hinted (tho’ it has proved more tedious than I 
could have apprehended) is now completed and yesterday you 
were chosen by His Majesty one of his judges of the Common 
Pleas and I shall now give you a catalogue of the persons elected 
to fill the several benches. The choice is to the great satisfaction 
of all good men... Pray, therefore, prepare yourself and your 
affairs for your speedy attendance upon this service to which you 
are now called by God, your King and your country and therefore 
not to be withstood. I have further to add that all the 
commissions run fam diu bene se gesserint ...’ The appoint- 
ments of judges referred to were William III’s choice after the 
Whig revolution. 

April 14.—A particularly happy specimen of Hamilton, L.J.’s 
judicial style is to be found in his judgment delivered on the 
14th April, 1913, in Attorney-General v. Horner [1913] 2 Ch., at 
p. 200. ‘‘ As I understand it the appellanc’s answer is this: 
Once upon a time, before the days of Richard Coeur de Lion, there 
was a king of England. and he granted to some of his subjects 
the right to hold a market in sive jurta Spital Square. Nothing 
more is known save this, that the market was held every week- 
day and enjoyed the special custom that the sellers paid the 
market tolls. Perhaps the grantees could not make it pay and 
surrendered it; perhaps they misconducted and forfeited it. 
At any rate, in time the King had it again. As the King had 
originally created it, this Spitalfields Market did not merge in 
the other ‘ flowers of the Crown,’ his, wreccum maris and his 
deodands and his catella felonum which he had jure coronae but 
remained in him. .. . Now in 1682 Charles II granted what he 
and his ministers and the grantee, John Balch, Esquire, too, no 
doubt thought to be a new market with tolls to be taken from the 
buyer, and so all the lawyers of that day would have advised 
them. But they were all wrong. Instead of that... the 
immemorial Spitalfields Market, which had been in abeyance 
time out of mind, was effectually regranted with its ancient 
incident that the sellers are liable to pay tolls. Thus all is once 
more for the best... . I do not think it necessary to do more 
than state this contention.” 

April 15.—-On the 15th April, 1664, Pepys noted: “* To the 
Duke’s House and there saw ‘ The German Princess ’ acted by the 
woman herself; but never was anything so well done in earnest, 
worse performed in jest upon the stage.’’ This was an echo of the 
trial for bigamy of Mary Carleton, the beautiful adventuress and 
imposter, daughter of a Canterbury Cathedral chorister. She 
had passed herself off as a German Princess and when a marriage 
ceremony would serve her turn she had never hesitated. At the 
Old Bailey she conducted her defence with such spirited brilliance 
that she was acquitted. As a result, the stage was open to her, 
but her true talent was for real life. For another eight years 
she ran from one enterprise to another dazzlingly and ingeniously 
fraudulent, full of inventive humour, till in 1673 she was hanged 
at Tyburn, still young and brisk and gay. 

April 16.—On the 16th April, 1684, Sir Robert Wright became 
Chief Justice of the Common Pleas. He retained the office for 
five days only, for immediately after his appointment a case 


came before the Court of King’s Bench raising the question of 


the King’s right to exercise martial law and punish deserters 
in time of peace. Sir Edward Herbert, Chief Justice of the 
King’s Bench, who was known to hold an adverse opinion, was 
removed and Wright promoted to his place. 

April 17.—In January, 1790, as the King was going in state to 
the House of Peers and was passing the corner of Carlton House 
in St. James’s Park, a stone was thrown at his coach by a tall 
man dressed in a scarlet coat, black breeches, striped waistcoat 
and cocked hat with an orange coloured cockade. He proved to 
be a former lieutenant in the Royals named John Frith. On the 
17th April he appeared at the Old Bailey on a charge of high 
treason. He was clearly abnormal, and a jury was sworn to 
inquire whether he was of sound mind. In a statement to the 
court he claimed to have supernatural powers and declared 
‘* When I first arrived at Liverpool I perceived I had some powers 
like those which St. Paul had . . . an extraordinary power that 
came down upon me—the power of Christ ; in consequence of my 
persecution and being ill-use1 the public wanted to receive me as 
a most extraordinary kind o:1 man; they would have received 
me in any way that I pleased... | am under a state of suffocation 








a ee ae ee 


I 


and 
ter, 
ke, 
ing 
Vas 
ne, 
wk 
la 
Ley 


his 
in. 


ou 
on 
ed 
on 
ur 
Ou 
re 
he 
it- 


he 














April 17, 1943 


THE SOLICITORS’ JOURNAL 


[Vol. 87] 137 





almost, the divine ordinances weighing so very low down that 
Iam entirely reduced to a shadow almost.”” The jury found him 
insane. 

April 18.—On the 18th April, 1752, ‘ Lingard for perjury 
stood in the pillory near St. George’s Church, Southwark, and 
was severely pelted with mud, stones and sticks; he waved his 
hands in a suppliant manner but, though he had a tin plate under 
his cap, he was cut in the left side of his head and the blood run 
down his face.” 


Lona DRAWN OvT. 

In the course of the argument on a recent revenue appeal to 
the House of Lords, the Lord Chancellor provided a moment’s 
welcome relaxation by recalling that Vice-Chancellor Bacon is 
said to have begun one of his judgments somewhat in this 
manner: ‘In this case the facts are admitted and the law is 
plain and yet it has taken seven days to try, one day more than 
it took the Almighty to make the world.”’ Lord Thankerton 
observed that “‘ the Almighty was not bothered by precedents.” 
The last of the Vice-Chancellors had an expressive style, but 
only last year one of the Lords Justice in the Court of Appeal 
commenced a judgment equally directly: ‘‘ This was as plain 
a case aS was ever brought. If the learned judge had not 
achieved the remarkable feat I should have thought that it would 
have exceeded the bounds of human prolixity to have delivered 
a judgment on it which occupied fifteen pages.’’ At one period 
of Roman history there was introduced a device for limiting the 
flights of forensic eloquence. The presiding magistrate deter- 
mined beforehand the length of time to be allowed to each side 
and selected a clepsydra or water glass of appropriate size to 
measure it. Such a practice would have suited Darling, J., who 
wrote of the proverb ‘‘ Silence is golden,’’ the lines— 

* Could I enforce this golden rule when certain counsel rise 

Ere midnight might I hope to dine and close this dull assize.”’ 








Our County Court Letter. 


Mining Subsidence. 


In Dean v. Potter’s Clay and Coal Co., Ltd., at Walsall County 
Court, the claim was for £99 due under an agreement. The 
plaintiff was the owner of Coppice Side Farm, Brownhills, and his 
case was that, under an agreement made in 1935, the defendants 
had agreed to pay compensation for damage caused to the surface 
by their mining operations. Two fields were in question—one 
of which, in 1935, was good sound pasture. By 1942 it was 
waterlogged and useless, having sunk 20 inches. The other field 
had been good arable land, but had suffered from the disturbance 
of drains and the overflowing of a cesspool. The defendants’ case 
was that no coal had been taken since 1937, and any defects due 
to subsidence would have manifested themselves before 1941. 
The subsidence was not more than 6 inches anywhere, and one 
of the fields had always been wet at the end near the railway. 
His Honour Judge Caporn gave judgment for the plaintiff for 
£75 and costs. 


The Supply of Water. 


In Canterbury Gas and Water Co. v. Price, at Canterbury County 
Court, the claim was for £11 4s. 2d. as the price of water supplied. 
The counter-claim was for £13 as the cost of labour in washing 
the udders of twenty-two cows for thirteen weeks, and £1 for 
damage to a meadow. The plaintiffs’ case was that the 
defendant’s normal consumption of water was 1,000 gallons per 
quarter. In the March, 1942, quarter the consumption rose to 
9,000 gallons, and in the summer quarter it rose to 165,900 
gallons. The stopcock from the main had allowed the water to 
pass owing to a faulty washer. Although turned off, the water 
had escaped through a burst in the pipe to the tank. It was the 
plaintiffs’ duty to do repairs and to charge the cost to the 
consumer. The first complaint, however, was only received 
when the meter was read, viz., in September, 1942. If the leak 
had been reported in May (as alleged by defendant) his manager 
would have been asked to sign a notice form. As regards 
washing the cows’ udders, this was compulsory in any event 
under the Milk and Dairies Order, and the cost was not 
chargeable to the plaintiffs. The case for the defendant was 
that the water inspector was first told of the leak on the 9th May, 
1942. He promised that the matter should have attention, but 
nothing was done. The use of any water was denied. On the 
contrary, the plaintiffs’ neglect to do repairs had resulted in one 
meadow becoming a bog. Owing to lack of a proper water 
supply, the defendant had paid overtime for washing cows’ 
udders. His Honour Judge Clements held that there had been 
a complaint in May, but the defendant had acted unreasonably 
in doing nothing until September. He had allowed time and 
the water to run, whereas his duty as a member of the public 
and as a farmer was to minimise the waste of water. The longest 
period he ought to have waited was three weeks. Judgment was 
therefore given for the plaintiffs for the amount claimed, viz., 
£11 4s. 2d., less £2 11s. for three weeks, i.e., £8 13s. 2d., with 
costs. Judgment was given for the defendant on the counter- 
ciaim for £3 in respect of the same three weeks, with costs. 





Loss of Return Half of Ticket. 


In London Midland & Scottish Railway Co. v. Anns, at Hanley 
County Court, the claim was for £1 2s. 4d. as the price of a single 
ticket from Euston to Stoke-on-Trent. The plaintiffs’ case was 
that on the 4th November the defendant presented herself at 
Euston Station, and explained that she had travelled from 
Stoke-on-Trent with a return ticket. Having lost the return 
half, she was permitted to travel on signing an undertaking to 
pay the single fare. No bye-law provided that a passenger, on 
losing a return half, should become liable for the full single fare 
on the return journey. The signed form of undertaking was, 
however, evidence of a fresh contract to pay the amount claimed. 
As the defendant was unable to give the number of her ticket, it 
could not be traced. The case for the defendant was that the 
return fare was only 30s., and it was unreasonable to demand 
22s. 4d. for the single journey. She only signed the undertaking 
because she could not afford to stay in London two or three days 
while waiting for money to be sent to her from home. His Honour 
Judge Finnemore accepted the evidence of the defendant. As a 
contract was in existence to carry her back to Stoke, the plaintiffs 
could not recover the cost of the single fare. The decision, 
however, was given on the particular facts, and must not be 
regarded as establishing a precedent. Judgment was given for 
the defendant. 
Decision under the Workmen’s Compensation Acts. 
Motor Driver’s Hand Injury. 

In Carrington v. Walsall and District Co-operative Society, Ltd., at 
Walsall County Court, the applicant’s case was that he was aged 
forty-eight, and had worked eight years for the respondents. His 
average wages were £4 8s. per week. On the 18th February, 1942, 
he was delivering goods with a motor van, when a case fell and 
trapped his right hand. Compensation was paid until the 18th 
February, 1943. Nevertheless the applicant was still stiff in the 
“ring ”’ and little finger of his hand. <A driving test, in December, 
with a light van, had shown his unfitness to resume his ordinary 
work. The respondents could not offer him lighter work. The 
applicant’s medical evidence was that the benefits to be expected 
from an operation were problematical. The respondents’ case 
was that any continuing incapacity was due to the applicant’s 
refusal to undergo an operation, which would restore his grip and 
effect a cure. His Honour Judge Caporn held that the applicant 
was now practically a one-armed man. It might be that the hand 
would improve without an operation. An award was made of 
£1 1s. 9d. per week from the 19th February, 1943, with costs. 








Review. 


The International Law of the Sea. By A. PEARCE HIGGINs, 
C.B.E., K.C., LL.D., and C. Joon Cotomsus, LL.D., of the 
Middle Temple, Barrister-at-Law. 1943. Demy 8vo. pp. xiii 
and (with Index) 647. London: Longmans, Green & Co., 
Ltd. 42s. net. 

The sinkings of merchantmen by U-boats may give rise to the 
belief that the international law of the sea is a minus quantity. 
This book shows the fallacy of any such impression. As stated 
in the Preface, these very violations actually demand a re- 
affirmation of the existence of international law. Professor 
Higgins, the first of the joint authors, died in 1935, having laid 
down his pen as long ago as 1933. His manuscript has been 
completed and brought up to date by his friend and former 
pupil, Dr. Colombus. Academical and practical knowledge were 
combined in Professor Higgins, who (among numerous other 
activities) was lecturer on maritime international law’at the 
Royal Naval War and Staff Colleges at Greenwich. In that 
capacity he was able to discuss problems of the sea services with 
senior naval officers. The book is divided into two parts—the 
first (comprising ten chapters) being devoted to times of peace, 
and the second (comprising twelve chapters) being devoted to 
times of war. The subject is so wide that it embraces not only 
law, but also politics, history and geography. This is shown by 
some of the chapter headings, e.g., ‘‘ Bays and Gulfs,”’ ** Straits 
and Artificial Canals,’ ‘“‘ Rivers.’ An apparent contradiction 
in terms is contained in the sub-heading ‘* Legal Status of 
Piracy.’’ Nevertheless, ten pages are devoted to the subject, 
which became a ‘live’? problem as recently as the period of 
the Spanish Civil War of 1936-39. Part II1—the ‘‘ war ”’ section 
—deals with such matters as Neutrality in Naval Warfare, 
Contraband, Blockade, ete. One reads that the Right of Angary 
(a modern term) is the right to requisition certain kinds of 
property belonging to neutrals found within the territory of a 
belligerent. It extends to neutral ships and their cargoes, but 
not to the personal services of their crews—if foreigners. It is 
remarkable that this is the first book on the subject to be written 
in English. It is chiefly an exposition of British practice, but 
due account is taken of the practice of the other naval powers, 
especially the United States. An analogous subject, ‘‘ The Law 
of Prize,” has already been dealt with by Dr. Colombus in a 
separate treatise. The present volume is wider in scope, and, 
from the depth of erudition displayed, the opinion may be 
hazarded that it will rank as a classic. 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

War Damage Compensation. 

Q. By her will Mrs. A, a widow, appointed our client B executor 
and bequeathed to him her leasehold house (which was subject to 
a building society mortgage). She bequeathed a cabinet to C and 
her furniture to D (all of whom are strangers in blood of the 
testatrix). The testatrix was killed by enemy action and her 
leasehold house and furniture were destroyed at the same time. 
There is no evidence to show whether Mrs. A died before or after 
the house and furniture were demolished. B has proved the will 
and claims have been made under the War Damage Act in 
respect of the leasehold premises and furniture. The testatrix, 
by her will, directed that her debts and funeral expenses should 
be paid, but beyond the house and furniture she had no assets, 
except a small sum payable under an insurance policy. Such 
sum is insufficient to pay the debts, irrespective of the amount 
due to the building society. The executor B is a substantial 
creditor for money lent. We shall be glad to have your opinion 
on the following points :— 

(1) Are the beneficiaries respectively entitled to receive the 
war damage compensation payable in respect of the leasehold 
property and furniture bequeathed to them ? 

(2) Should the debts and expenses be provided pro rata out of 
the moneys to be received in respect of the house and the 
furniture 

(8) Should the amount owing to the building society be 
discharged wholly out of the compensation in respect of the 
mortgaged premises ? 

(4) As no payment has been made to the building society since 
the date of death, and the rules of the society provide for fines in 
the event of non-payment of instalments, are the building society 
entitled to call for payment of these fines, and further interest 

(5) The surveyors dealing with the compensation claim advise 
service of notice of disclaimer stating that when the question of 
sharing the value payment is discussed our client, the executor, 
may be prejudiced because the site will still be owned by him, 
subject to ground rent of Is. per annum, and the value of this 
interest would have to be subtracted from the value of the 
interest prior to damage by enemy action on a March, 1939, basis. 
The building society’s solicitors will not consent to a notice of 
disclaimer being served. What course should the executor 
adopt ? 

A. (1) No. The person entitled to payment of the value 
payment in respect of the leasehold property is the building 
society (see s. 9 (4) of the War Damage Act, 1941.) The 
compensation for the destroyed furniture will go to the executors, 
who must apply it with the rest of the estate in due course of 
administration, i.e., to pay debts and funeral expenses, etc. 

(2) The debts and expenses must be provided pro rata out of 
the surplus due to the executors from the value payment after 
payment of the mortgage moneys and out of the furniture 
compensation, and the specific legacies will abate pro tanto. 

(3) This is payable to the building society, which accounts to 
the executors for any surplus after payment of the mortgage 
moneys (War Damage Act, 1941, s. 9 (4)). 

(4) Prima facie, yes ; in the absence of any rule to the contrary 
applying where delay in payment is due to death, or in the absence 
of evidence that the fine is an irrecoverable penalty at common 
law on the ground that it is provided in terrorem and is not a 
genuine pre-estimate of the damage. 

(5) Inthe absence of any provision to that effect in the mortgage, 
the consent of the building society to the service of a notice of 
disclaimer is not required. It is usually advisable to serve a 
notice of disclaimer where it is certain that a value payment will 
be made, but here the smallness of the ground rent makes the 
question a little more difficult. The surveyor’s opinion is 
probably right. 

Czecho-Slovakian Officer. 

(. We understand that American troops in this country are 
completely withdrawn from our local jurisdiction. What is the 
position in regard to an Air Force officer who is a Czecho-slovakian 
subject serving with the Czecho-slovakian forces in this country ? 
We take it that he is not in any way debarred from suing in 
respect of a tort sustained in this country, and that a writ in the 
High Court can immediately be issued on his behalf. 

A. There is no statutory exclusion of Czecho-slovakian troops 
from the jurisdiction of our courts. The officer is therefore not 
debarred from suing in respect of a tort. The querists are correct 
in their view. 





Wills and Bequests. 
Mr. F. W. Jackson, solicitor, of Wallasey, formerly of Liverpool, left 
£3,018, with net personalty £2,506. 
Mr. William Robert Moon, solicitor, of Bloomsbury Square, left £95,063, 
with net personalty £83,314. 





Obituary. 


CHIEF Justice J. H. JARRETT. 

Chief Justice J. H. Jarrett, of the Windward and Leeward 
Islands, died on Wednesday, 7th April, aged forty-eight. He 
was called by Gray’s Inn in 1925. After filling various colonial 
legal appointments he was appointed chief justice of the Wind- 
ward and Leeward Islands in 1940. He was also a member of 
the West Indian Court of Appeal. 


Mr. W. G. H. GRITTEN, M.P. 

Mr. William George Howard Gritten, M.P., Conservative 
Member for the Hartlepools from 1918 to 1922, and from 1929, 
died recently, aged seventy-three. He was called by the Inner 
Temple in 1899 and practised on the Northern Circuit and at the 
Central Criminal Court. 


CapTAIn P. G. HEATHCOAT-AMORY. 

Captain Patrick Gerald Heathcoat-Amory, who was reported 
missing, is now officially presumed to have been killed in action 
near Bir Hacheim last May. Captain Heathcoat-Amory was 
aged thirty, and was called by the Inner Temple in 1937. 


Mr. T. FATIRHURST. 
Mr. Thomas Fairhurst, solicitor, of Messrs. Young & Co., 
solicitors, of Longton, Staffs, died recently, aged fifty-two. 
Mr. Fairhurst was admitted in 1910. 


Mr. H. A. GALER. 
Mr. Hugh Arthur Galer, B.A., J.P., solicitor, of Dulwich, and 
Cavendish Square, W.1, died on Saturday, 3rd April. Mr. Galer 
was admitted in 1908. 


Mr. C. W. R. GELL-WOOLLEY. 

Mr. Charles Webster Rede Gell-Woolley, solicitor, of Messrs. 
FitzHugh, Woolley, Baines & Co., solicitors, of Brighton, died on 
Tuesday, 6th April, aged seventy-nine. Mr. Gell-Woolley was 
admitted in 1887. 

Mr. R. RODWAY. 

Mr. Rowland Rodway, solicitor, of Messrs. Mann, Rodway 
and Green, solicitors, of Trowbridge, Wilts, died on Thursday, 
Ist April, aged sixty-seven. Mr. Rodway was admitted in 
1910. 





--- | 


War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 


Apparel and Textiles. Utility Apparel (Made-up Knitted 
Goods) Directions, April 5. 





E.P. 23 Apparel and Textiles. Woven Wool Cloth (Manufacture and 
Supply) (No. 3) Directions, April 6. 
No. 504. Coal Commission Appropriation to Reserve Regulations, 


March 26. 
Coal Commission Minimum Reserve Regulations, March 26. 


E.P. 312. Consumer Rationing (No. 8) Order, 1941. General 
Licence, April 5, re supply of Industrial Safety Boots 
and Shoes! 

E.P. 154 Consumer Rationing (No. 8) Order, 1941. General Licence. 
April 5, re Towels and Towelling. 

E.P. 451 Control of Fuel (No. 3): Order, 1942, General Direction 


(Central Heating and Hot Water Plants) No. 1, March 22. 

2. Control of Iron and Steel (No. 31) Order, March 31. 

3. Control of the Cotton Industry (No. 43) Order, April 1. 

Customs. Export of Goods (Control) (No. 4) Order, 
March 29. 

Essential Work ((oalmining Industry) Order, March 26. 

Flowers (Isles of Scilly) Grder, April 3. 

Food (Canned Corned Meat) Order, March 30, revoking the 
Canned Corned Meat (Prohibition of Sales) Order, 1942. 

Food (Canned Vegetables) Order, March 31, revoking the 
Canned Vegetables (Prohibition of Retail Sales) Order, 1942. 

E.P. 514. Food. Feeding Stuffs (Rationing) Order, 1942. Amendment 
Order, April 2. 

Foreign Jurisdiction. The China 
March 22. 

Inland Post Amendment (No. 6) Warrant, March 25. 

Limitation of Supplies (Miscellaneous) Returns. Direction 
April 2, re Information and Returns. 

National Fire Service. Appeals in cases of discharge on 
medical grounds. Rules, March 9. 

Nurses and Midwives (Registration for Employment), 
March 30. 


E.P. 505. 
E.P. 529. 
E.P. 498. 
E.P. 406. 
No. 386. Order in Council! 


No. 499. 
E.P. 501. 


No. 522. 


E.P. 511. 


No. 521. Road Traffic. Metropolitan Traffic Area (Drivers’ and 
Conductors’ Licences) (Amendment) Order, March 30. 
No, 464. Trading with the Enemy (Specified Persons) (Amendment 


(No. 5) Order, March 31. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. March, 1943, 
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Notes of Cases. 
HOUSE OF LORDS. 


Owners of ss. ‘* Winga’”’ ». Owners of ss. ** Jernland.” 
Viscount Simon, L.C., Lord Maemillan, Lord Wright, Lord Romer and 
Lord Porter. Ist April, 1943. 
Shipping—Collision—Navigation without ** navigation lights’’—Navigation 

and Anchor Lights Order, 1939, paras. 3, 4, 5. 

\ppeal from a decision of the Court of Appeal. 

this appeal arose out of a disastrous collision between the appellants’ 
ship ~ Winga”’ and the respondents’ ship ** Jernland”’ as the result of 
which the “ Winga”’ sank. Bucknill, J., found that both vessels were to 
blame and ordered the damage arising therefrom to be borne as to two- 
thirds by the * Winga” and as to one-third by the * Jernland.” The 

Jernland”’ appealed on the ground that the collision was occasioned 
solely by the fault of the > Winga.”’ The Court of Appeal accepted this con- 
tention, holding that the “Jernland’’ had not contributed to the collision, 
notwithstanding the fact that she had exhibited no navigation lights. 
The Navigation and Anchor Lights Order, 1939, made under the Defence 
(General) Regulations, 1939, reg. 43, provides, under the heading ** Naviga- 
tion Lights,” paras. 3, 4 and 5, that these are only to be exhibited (a) for 
ivoiding collisions, in which case they are to be extinguished as soon as the 
danger of collision has passed, or (6) when exceptional circumstances make 
their use absolutely necessary. It was contended by the respondents that 
this order regulating navigation lights to be exhibited to avoid collision 
did not refer to a masthead light at all, but the only lights to which the 
paragraph referred were sidelights. 

Viscount Simon, L.C., said that he agreed with Bucknill. J., in thinking 
that the * Jernland”’ had contributed to the disaster by not turning on 
her lights, had she done so at the proper time, this would have assisted the 
~ \Winga ” to realise her approach and to take proper steps to avoid her. 
He was unable to accept the respondents’ construction of the Navigation 
and Anchor Lights Order, 1939. The expression ** navigation lights ” 
covered all the lights, including a masthead light, which a steamship 
ordinarily exhibited when under way. The appeal must be allowed and 
the judgment of Bucknill, J., restored. 
lhe other noble and learned lords agreed. 

CounseL: Hayward, K.C., and E. Brightman ; 
D. Baker, 
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Pritchard, Sons, Partington & 
| Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Anstead ; Gurney ~. Anstead. 
Uthwatt, J. 16th February, 1943. 

Administration—Personal estate insufficient to pay legacies and debts and 

‘nties—Order of administration of assets—Administration of Estates 

ict, 1925 (15 Geo, 53 c. 23), ss. 34 (3), 53 (3) (c), Sched. J, Pt. I, 

paras, . and 5. 

Adjourned summons. 

rhe testator by his will gave to his wife a legacy of £10,000 tree of duty 
in priority to all other legacies and an annuity of £600, and he directed 
his trustees to appropriate a fund to answer the annuity. He bequeathed 
further peeuniary legacies amounting to £45,000. He gave the residue 
of his real and personal estate upon trust to pay all debts and legacies 
ind to divide the balance between named beneticiaries. There was no 
trust for sale of residue, and no mixed fund was created for the payment 
of legacies and testamentary expenses. The testator died on the 15th 
March, 1940, leaving an estate of £111,000, of which £90,000 was personalty. 
The residuary personalty was insufficient, after appropriating a fund to 
uuswer the widow’s annuity, to pay the legacies and the debts and testa- 
mentary expenses, By this summons the testator’s executors asked whether 
iny part of the estate duty was to bé charged against the pecuiary legacies 
(other than the legacy to his widow). The Administration of Estates Act, 
1925, s. 34 (3), provides: “* where the estate of a deceased person is solvent 
his real and personal estate shall... be applicable towards the discharge 
of the funeral, testamentary and administration expenses, debts and 
liabilities payable thereout in the order mentioned in Part II of the First 
Schedule to this Act.” Part IL sets out the following order of application 
Paragraph 1, property undisposed of by will; para. 2 ‘* Property 
of the deceased not specifically devised or bequeathed but included . . 
in a residuary gift, subject to the retention out of such property of a fund 
sufficient to meet any pecuniary legacies”; para. 5: * The fund, if any, 
retained to meet pecuniary legacies.” Section 53 (3) provides ** Nothing 
in the Act shall . . . (¢) alter the incidence of any death duties.” 

Uruwatt, J., said that the question which he had to decide was whether 
the pecuniary legacies were chargeable with any part of the estate duty 
pon the residuary real estate, which, for reasons which were technical 
but well known, was not a testamentary expense. It was conceded by 
the pecuniary legatees that if any part of their legacies were payable out 
of such real estate in due course of administration, then the proportion so 
payable must bear estate duty. It followed from the provision of Pt. II 
of Sched, I of the Act that the first thing to be done in administering 
« solvent estate was to set aside out of residue a fund to satisfy 
the pecuniary legatees. The result was to divide the residue into two 
separate funds, the first to meet pecuniary legacies (and for the purpose 
of this fund personal estate was the primary fund and only so far as it 
was insufficient vas there resort to realty) and a second fund consisting 
of the balance of the residue. In paying debts and testamentary expenses 
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the second fund must be exhausted before the first. It followed that the 
whole of the residuary personalty was available to satisfy the pecuniar) 
legacies and estate duty would only be chargeable on such legacies so far 
as the personalty was insufficient to meet them. It was, however, urged 
by the residuary legatees that under the system of administration current 
before 1926 the testamentary expenses would have been a first charge on 
the residuary personalty, with the result: that the pecuniary legacies would 
have been thrown to a greater extent on the residuary realty. In his 
opinion, s. 53 (3) was not intended to guarantee that in no case would the 
new order of application of assets affect the incidence of death duties. 
He declared that the pecuniary legacies were only liable to bear a proportion 
of the estate duty so far as the residuary personalty was insufficient to 
satisfy legacies. 
Cot NSEL : i. M. Jopling - M. oz Albery Fs Bechee - 
Danckwerts ; Hecksher. 
SoLi« ITORS : k. kduwards & Non = GC. V. 
Ham: Pearce & Davis: 
[Reported by Miss B. A, BICKNELL, Barrister-at-Law 


Geoffrey Cross 


Thornley, Vown Clerk, East 
Treasury Solicitor. 


Turley ». Mackay. 
Uthwatt, J. 26th March, 1943. 


Estate contract—Nol registered in respect of specific properly 
Land Charges Act, 1925 (5 Geo. 5, ¢. 22). 8. 10. 


Land charg 
Vacation of charge 
Class € (iv). 
Adjourned summons. 
By an agreement dated the 6th September, 1985, made between the 

defendant and the plaintiff, it was agreed that the defendant should act as 
agent of the plaintiff in respeet of the lands of the plaintiff which it was 
proposed to develop and the defendant was to take a share of the profits, 
The agreement dealt with certain specified land, and in addition it was 
provided that the agreement should extend to the development of all 
land in certain parishes in Warwickshire, Worcestershire and Staifordshire 
in which the plaintiff was or should become interested. On the 9th October, 
1942. the defendant registered an estate contract under the Land Charges 
Act, 1935, s. 10, Class C (iv), against the plaintiff. The property affected 
was described as in the counties of Warwick, Worcester, Staffordshire and 
in some five named parishes. The plaintiff by this summons was asking 
for an order vacating the land charges. He contended that, as the 
agreement gave to the defendant no right of pre-emption, it did not 
create an estate contract. 

Uruwarr, J.. said that there was no description of the land in the register 
of land charges in respect of which the charge was registered. This form ot 
registration was nonsense. The Land Charges Act, 1925, provided for 
the registration of estate contracts which dealt with a particular property 
capable of identification and which was identified. This registration did 
not identify any property. It merely gave the name of some countries 
and parishes where the person named as estate owner might, or might not, 
have any property. In these circumstances it was unnecessary to consider 
whether the 1935 agreement was an estate contract within s. 10. He would 
make an order vacating the entry. 

Counsen: I. J. Lindner; J.D. Myles. 

SoLicrrors : Saunders, Sobell de Greenbury, tor Whitehouse & 
Birmingham : Peacock & Goddard. for Rigbey, Brown d& Mills, Birmingham. 

Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 

T. & J. Makin, Ltd. +. L.N.E.R, Co. 

Isth January, 1943. 

Tnterprolation of statutes Liability for “any other accident” — Liahility 
for act of God—Peck Forest Canal Act, 1794, 8s. 15. 


Special case under R.S.C., Ord. 54, r. 2. 


Non, 


Atkinson, J. 


The plaintiffs owned a paper mill and the defendants owned the Peek 
Forest Canal. This canal crossed a narrow valley at the toy of an 
embankment 60 feet high, through which a stream ran by a culvert. The 
embankment collapsed on 22nd June, 1941, as the result of a violent storm 
and the water from the canal flooded the stream and great quantities of 
water and stones were swept into the plaintiffs’ mill. The canal was 
constructed under powers given in the Peek Forest Canal Act. 1794, s. 15 
of which provided that “if any injury or damage shall happen to be done 
to the owner or occupier of any mill . . . by the breach of any reservoir 
to be made for the purpose of the said canal or cut . or by the water 
flowing from the said canal or cut . or from any other accident, then 
and in every such case full compensation shall be made to the owner and 
occupier of and all other persons interested in any such mill... by the 
said company of preprietors, for all such injury and damage.” The 
question for the opinion of the court was: * Does the Act of 1794 impose 
a liability on the defendants in respect of the escape of water causing 
damage to the plaintiffs’ property notwithstanding such escape of water 
be caused by an act of God or ris major 2?” 

ArkiNsOoN, J., said that if the canal had been constructed upon land 
purchased by the undertakers without statutory authority, their liability 
would be that defined in Rylands v. Fletcher (1868), L.R. 38 H.L. 3880. See 
also Rickards v. Lothian [1913] A.C. 263. His lordship referred to the 
definition of an act of Ged in Nichols v. Marsland (1876), 2 Ex. D. 1, as 
‘a sudden and unprecedented rainfall, giving rise to a flood of such 
magnitude that it could not reasonably have been anticipated.” He 
further referred to River Wear Commissioners v. Adamson (1877), 2 A.C. 
743, Arrow Shipping Co., Ltd. v. Tyne Improvement Commissioners | 1894 | 
A.C. 508, and Great Western Railway Company v. The Owners of the Mostyn 
[1928] A.C. 57. For the purposes of the case, and without deciding the 
point, he would assume that the section must he read: “any injury or 
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damage that shall happen to be done by the accidental breach of the works 
or by any accidental flowing of water from the canal.” It followed, and 
was indeed admitted, that so construed the common law liability of 
statutory undertakers was extended beyond liability for negligence so as 
to include liability for everything that could properly be described as 
** accidental,’ whether due to negligence or not. But it was said that an 
act of God was not an accident. An accident was an unexpected and 
unintended happening. The law was only concerned with happenings 
which affected legal relationships or legal rights. Where injury was caused, 
it was the happening to the person or thing which was regarded as the 
accident rather than the cause of that happening. In this class of case a 
thunderstorm which had no legal effect was not an accident, any more than 
a motor car travelling along the road at 100 miles per hour was an accident. 
His lordship referred to Fenwick v. Schmaly (1868), L.R. 3 C.P. 313 (per 
Willes, J., at p. 316): Trent and Mersey Navigation v. Wood (1785), 
4 Doug. K.B. 286; River Wear Commissioners vy. Adamson (1877), 2 A.C. 
743 (per Lord Hatherley, at p. 752); Fenton v. J. Thorley & Co., Ltd. 
[1903] A.C. 443 (per Lord Macnaghten, at p. 448), Lord Shand, at p. 451, 
and Lord Lindley, at p. 453). It was quite obvious, to his lordship’s mind, 
that an event, when the mischief was caused by an act of God, was within 
the section. His lordship also referred to ss. 38, 43, 86 and 114 and said 
that it seemed to him that the Act was doing everything it could to make 
it quite clear that the canal was to be at the defendants’ risk so far as 
aecidental damage might occur, and that even if that damage was caused 
by an act of God their liability was clear. 

CounseL: H. Wynne Parry, K.C., and PD. A. Scott Cairns (for John P. 
Ashwerth, on war service); Millard Tucker, K.C.. F. A. Sellers, K.C., and 
Horniman. 

Sonicrrors : Hall, Brydon & Chapman, for Grundy, Kershaw, Farrer & 
('o., Manchester: W. H. Hanscombe. 

{Reported by MAvnice SHARE, Esq., 


COURT OF CRIMINAL APPEAL. 
R. ». Larkin. 
Viscount Caldecote, L.C.J., Humphreys and Asquith, J.J. 
15th December, 1942. 

Criminal law—Reference in summing-up to recommendation for mercy— 
Unambiguous verdict of manslaughter—Questions to foreman of jury by 
judge after verdict. 

Appeal against a conviction at Liverpool assizes for manslaughter and 
a sentence of five years’ penal servitude. 

The charge had been one of murder. In the course of his summing-up, 
Oliver, J., told the jury that if the evidence drove them to the conclusion 
that it was murder, it was within their province to give a recommendation 
to mercy. If they thought that it was a voluntary act and not an accident, 
he asked if there was enough provocation to reduce the thing to man- 
slaughter. The jury then returned an unqualified verdict of manslaughter. 
Oliver, J., then asked the foreman of the jury a number of questions. 
These and the answers were: * Did you come to the conclusion that this 
woman accidentally fell on the razor 7”’-—** We did.” Tt was an accident ? 
That was the reason ?’—* Yes, it was an accident. We have come to 
the conclusion that we can find no evidence to prove that it was murder.” 
Oliver, J., then repeated his direction about the difference between murder 
and manslaughter, and said: “[ want to know for my own purposes 
whether you did come to the conclusion that it was an accident or 
provocation ? ’—** Provocation.” 

Humpureys, J.. delivering the judgment of the court, said that the 
jury's verdict of manslaughter was plain and unambiguous and was accepted 
by everybody and recorded. The first question was a most undesirable 
question. It was addressed to the foreman, without indication on the part 
of the judge that he wished the jury as a body to answer the question. 
It was in fact answered by the foreman without apparent consultation with 
his colleagues. No better illustration could be found of the undesirability 
of a judge, who has accepted what he regards as a proper verdict of a jury 
in a criminal case, inviting them to explain what they meant by their 
verdict. The court deprecated questions being put to a jury on the meaning 
of a verdict which they had returned unless the verdict was inconsistent 
or ambiguous, The incident was of no importance from the point of view 
of an appeal against conviction. It happened after the trial was over se 
far as the jury were concerned, and if it had any effect it must have been 
on the sentence. Another matter to which the court wished to refer, but 
which could not affect an appeal either against conviction or sentence, was 
that it strongly deprecated any reference by a judge when trying a capital 
case, to the privilege of the jury to make a recommendation of any kind. 
When a rider took the form of a recommendation to mercy in a capital case, 
it might be of great value to the authorities who had the duty of advising 
His Majesty whether or not the sentence should be carried out, but if that 
recommendation came because the jury were asked by the judge whether 
they would like to recommend the prisoner to mercy, it lost its whole force. 
Another great objection was that judges had akways impressed on juries, 
particularly when trying a capital case, that they were not concerned with 
the consequences of their verdict. If, however, judges were to make a 
practice of referring to such consequences, counsel for the defence and for 
the prosecution would have the same right and a trial for murder might 
resolve itself into an undignified squabble, whether or not, in the opinion 
of the jury, the capital sentence ought to be carried out. 

Appeal dismissed. 

CounsEL: Miss Heilbron ; Fitzwalter Butler. 

Sortcrrors : John A. Behn, Twyford & Reece, Liverpool; Director of 
Public Prosecutions. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


sarrister-at-Law.] 








Rules and Orders. 


COUNTY COURT, ENGLAND. Courts anp Districts. 
THe County Court Districts ORpER, 1943. DaTEep 2Np APRIL, 1943, 

I, John Viscount Simon, Lord High Chancellor of Great Britain. in 
exercise of the powers conferred upon me by the County Courts Act, 1934, 
and all other powers enabling me in this behalf do hereby order as follows :— 

1. Cheltenham and Tewkesbury.—(1) The districts of the Cheltenham 
and Tewkesbury County Courts shaJl be consolidated and a Court shall 
be held for the consolidated district at least once in every month at 
Cheltenham and whenever the Judge thinks it expedient at Tewkesbury. 

(2) The Court shall be held by the name of the Cheltenham County 
Court ; ; 
Provided that no process shall be invalid if the Court is described therein 
as the Tewkesbury County Court. 

(3) The Registrar shall keep open offices of the said Court at Cheltenham 
and Tewkesbury on such days and during such hours as may be prescribed 
by or under County Court Rules and shall hold a Registrar’s Court at 
each of those places on such days as the Judge may appoint. 

2. Redditch and Alcester.—({1) The districts of the Redditch and Alcester 
County Courts shall be consolidated and a Court shall be held for the 
consolidated district at least once in every month at Redditch. 

(2) The Court shall be held by the name of the Redditch County Court ; 
Provided that no process shall be invalid if the Court is described therein 
as the Alcester County Court. 

(3) The Registrar shall keep open offices of the said Court at Redditch 
and Alcester on such days and during such hours as may be prescribed by 
or under County Court Rules and shall hold a Registrar’s Court at each of 
those places on such days as the Judge may appoint. 

3. Gloucester, Newent and Newnham.—(1) The districts of the Gloucester, 
Newent and Newnham County Courts shall be consolidated and a Court 
shall be held for the consolidated district at least once in every month at 
Gloucester. 

(2) The Court shall be held by the name of the Gloucester County Court ; 
Provided that no process shall be invalid if the Court is described therein 
as the Newent County Court or the Newnham County Court. 

(3) The Registrar shall keep open offices of the said Court at Gloucester, 
Newent and Newnham on such days and during such hours as may be 
prescribed by or under County Court Rules, and shall hold a Registrar's 
Court at each of those places on such days as the Judge may appoint. 

4. Reading and Henley.—(\) The districts of the Reading and Henley 
County Courts shall be consolidated and a Court shall be held for the 
consolidated district at least once in every month at Reading. 

2) The Court shall be held by the name of the Reading County Court ; 
Provided that no process shall be invalid if the Court is described therein 
as the Henley County Court. 

5. Jurisdiction as respects proceedings already commenced.—Where before 
the date of the coming into operation of this Order proceedings have been 
commenced in a County Court the district of which is consolidated with 
that of another County Court, the Court for the district formed by the 
consolidation shall, on and after that date, have jurisdiction with respect 
to those proceedings. 

6. This Order may be cited as the County Court Districts Order, 1943, 
and shall come into operation on the Ist day of May, 1943, and the County 
Court Districts Order, 1938, shall have effect as amended by this Order. 

Dated the Second day of April, 1943. Simon, ©, 








Court Papers. 

COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
HILARY SITTINGS, 1943. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
Mr. Justice 


DATE. EMERGENCY APPEAL 
ROTA Court I. FARWELL 
Monday Apr. 19 Mr. Reader Mr. Andrews Mr. Jones 
Tuesday, , 20 Blaker Jones Hay 
Wednesday ~ we Andrew Hay Reader 
Thursday . 22 Jones Reader Blaker 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
DATE BENNETT SIMONDS MORTON UTHWATT 
Non-Witness Witness Witness Non-Witnes 
Monday, Apr. 1% Mr. Blaker Mr. Andrews Mr. Reader Mr. Hay. 
Tuesday = 20 Andrews Jones Blaker Reader © 
Wednesday > 21 Jones Hay Andrews Blaker 
Thursday » * ae Hay teader Jones Andrews 
The FASTER VACATION will commence on Friday, 23rd April, 1943, and terminate on 
Tuesday, 27th April, 1943. 





ihe Board of Trade have issued a Direction (S.R. & O., 1943, No. 501) 
under the Limitation of Supplies (Miscellaneous) (No. 16) Order, 1942, 
requiring every person whose name was at 31st January, 1943, entered 
in the Home Trade Register to complete a form of return, Mise. 15, showing, 
inter alia, the value of controlled goods supplied by him during the standard 
period Ist June, 1939, to 31st May, 1940, and during the restriction period 
Ist August, 1942, to 31st January, 1943. Persons whose quota was less 
than £100 a month and who have given notice in writing to the Board 
under Article 3 (6B) of the Order need not complete this return, but will 
be directed individually to complete a separate form of return, Mise. 16 
A copy of the appropriate form of return is being sent to each person 
concerned, but any trader who has not received his copy by the 8th May, 
1943, should make application for one to the Assistant Chief Accountant, 
Miscellaneous Section, Industries and Manufacturers Department, 3, Board 
of Trade, Prince Albert Road, N.W.8. 














